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Summary

The Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment
undertook a visit to China from 20 November to 2 December 2005, at the invitation of the Government. He
expresses his appreciation to the Government for the full cooperation it provided him throughout the visit.
The report contains a study of the legal and factual aspects regarding the situation of torture or ill-treatment
in China.

The Special Rapporteur bases his finding on a thorough analysis of the legal framework, individual
communications and on written information from and interviews with a wide array of sources, including
Government officials, non-governmental organizations, lawyers, victims and witnesses, as well as from on-
site inspections of detention facilities. Accordingly, he recommends a number of measures to be adopted
by the Government in order to comply with its commitment to prevent and suppress acts of torture and
other forms of ill-treatment.

Though on the decline, particularly in urban areas, the Special Rapporteur believes that torture remains
widespread in China. He welcomes the willingness of the Government to acknowledge the pervasiveness
of torture in the criminal justice system and the various efforts undertaken in recent years at the central and
provincial levels to combat torture and ill-treatment. In the opinion of the Special Rapporteur, these
measures have contributed to a steady decline of torture practices over recent years.

Many factors contribute to the continuing practice of torture in China. They include rules of evidence that
create incentives for interrogators to obtain confessions through torture, the excessive length of time that
criminal suspects are held in police custody without judicial control, the absence of a legal culture based on
the presumption of innocence (including the absence of an effective right to remain silent), and restricted
rights and access of defence counsel. The situation is aggravated by the lack of self-generating and/or
self-sustaining social and political institutions including: a free and investigatory press, citizen-based
independent human rights monitoring organizations, independent commissions visiting places of detention,
and independent, fair and accessible courts and prosecutors.

While the basic conditions in the detention facilities seem to be generally satisfactory, the Special
Rapporteur was struck by the strictness of prison discipline and a palpable level of fear and self-censorship
when talking to detainees.

The criminal justice system and its strong focus on admission of culpability, confessions and re-education is
particularly disturbing in relation to political crimes and the administrative detention system of “Re-education
through Labour”. The combination of deprivation of liberty as a sanction for the peaceful exercise of



freedom of expression, assembly and religion, with measures of re-education through coercion, humiliation
and punishment aimed at admission of guilt and altering the personality of detainees up to the point of
breaking their will, constitutes a form of inhuman or degrading treatment or punishment, which is
incompatible with the core values of any democratic society based upon a culture of human rights.



Introduction

1. The Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,
Manfred Nowak, undertook a mission to China from 20 November to 2 December 2005, at the invitation of
the Government. The mission to China, which included visits to Beijing; Lhasa, Tibet Autonomous Region
(TAR); and Urumgi, Xinjiang Uighur Autonomous Region (XUAR), materialized nearly 10 years after the
initial request for a visit from the Special Rapporteur. Over the course of the visit, he examined the legal
framework and governmental activities relating to the prohibition of torture and other forms of ill-treatment.
He also examined the response of the Government to allegations of violations, particularly in relation to
inquiry, impunity and prevention. The Special Rapporteur has based his findings on the situation of torture
and ill-treatment in China on written information from and interviews with a wide array of sources, including
Government officials, non-governmental organizations, lawyers, victims themselves, and witnesses, as well
as from on-site inspections of detention facilities.

2. The main purposes of the visit were to assess the prevailing situation of torture and other cruel,
inhuman or degrading treatment or punishment, to promote preventive mechanisms to eradicate torture and
ill-treatment, and to begin a process of cooperation with the Government.

3. While visits were also planned for Jinan in Shandong Province and Yining in the XUAR, the Special
Rapporteur sincerely regrets that he had to cancel these visits owing to time constraints, and expresses his
gratitude to the Ministry of Foreign Affairs and the respective leaderships of Shandong Province and Yining
Autonomous Prefecture for accommodating these last-minute changes to the programme.

4. While in Beijing, the Special Rapporteur met with officials of the Government, including Assistant
Foreign Minister Shen Guofang; Vice-Minister of Justice Fan Fangping; Vice-Minister of Public Security
Meng Hongwei; and Deputy Procurator-General Wang Zhenchuan. In Lhasa and Urumagi, the Special
Rapporteur met with the Vice-Chairman of the Tibet Autonomous Region, Nima Cering, the Vice-Chairman
of Xinjiang Uighur Autonomous Region, Jiapar Abibula, and with local officials, including from the Office of
Foreign Affairs, the People’s Court, the Procuratorate, and the Departments of Justice and Public Security.

5. In Beijing, the Special Rapporteur visited No. 2 Municipal Detention Centre, Prison No. 2 (twice)
and the Municipal Women’s Re-education through Labour (RTL) Facility. In Lhasa he visited Lhasa Prison,
Tibet Autonomous Region Prison (also known as Drapchi Prison), and the recently opened Qushui Prison.
In Urumaqi, he visited Prisons No. 1, No. 3, and No. 4, as well as the Liu Dao Wan Detention Centre. In all
facilities, the Special Rapporteur met with prison management and interviewed detainees in private.

6. The Special Rapporteur also met with prominent members of civil society, including the All China
Lawyers’ Association, the Beijing Lawyers’ Association, China University for Political Science and Law,
Renmin University, Tsinghua University, Beijing University, the Chinese Academy of Social Sciences and
the Beijing Child Legal and Research Centre. Meetings were also held with individual lawyers, human
rights defenders, academics, and members of the diplomatic corps and United Nations Country Team.

7. A preliminary version of this report was sent on 3 January 2006 to the Government for comments.
On 25 January 2006 the Government provided detailed comments on the preliminary report, which have
been carefully studied and taken into account.

8. The Special Rapporteur extends his appreciation for the support provided to him by the United
Nations Resident Coordinator, Mr. K. Malik; the Office of the High Commissioner for Human Rights; and
Ms. N. Hughes and Ms. E. McArthur, of the Ludwig Boltzmann Institute of Human Rights.

I. PARTICULAR CIRCUMSTANCES OF FACT-FINDING

9. The Special Rapporteur wishes to express his deep appreciation to the Government, and in
particular the Ministry of Foreign Affairs, for its professionalism, cooperation and shared commitment to the
objectives of the mission. The Ministry of Foreign Affairs team, headed by Dr. Shen Yongxiang,
accompanied the Special Rapporteur throughout the visit to official meetings and detention facilities. The
Special Rapporteur credits the Ministry for its great efforts in ensuring that the mission proceeded as
smoothly as possible and that his terms of reference (TOR) were in principle respected. All meetings with
detainees were carried out in privacy and in locations designated by the Special Rapporteur. No request
for a meeting or interviewing of a particular individual nor for a visit to any particular detention centre was



refused. Prison staff were generally cooperative and helped the Special Rapporteur meet with prisoners on
his list, even those who had been transferred to different facilities.

10. The Special Rapporteur feels, however, compelled to point out that security and intelligence
officials attempted to obstruct or restrict his attempts at fact-finding, particularly at the outset of the visit
when his team was followed in their Beijing hotel and its vicinity. Furthermore, during the visit a number of
alleged victims and family members, lawyers and human rights defenders were intimidated by security
personnel, placed under police surveillance, instructed not to meet the Special Rapporteur, or were
physically prevented from meeting with him.

11. Prison officials restricted interviews to their own working hours, which limited the number of
facilities visited and detainees interviewed. The Special Rapporteur and his team were also prevented from
bringing photographic or electronic equipment into prisons. Furthermore, as the Special Rapporteur was
unable to obtain a letter of authorization from the relevant authorities to visit detention centres alone (in
contrast to his previous country visits), officials from the Ministry of Foreign Affairs accompanied him to
detention centres to ensure unrestricted access. As the authorities were generally informed approximately
an hour in advance, the visits could not be considered to have been strictly “unannounced”. Nonetheless,
this practice significantly improves upon the modalities employed in previous visits to China of the special
procedures of the Commission on Human Rights.

12. Under these conditions, and taking into account the size and complexity of China as well as the
limited duration of the mission, the Special Rapporteur acknowledges the limitations in drawing up a
comprehensive set of findings and conclusions on the situation of torture and ill-treatment in China. His
conclusions therefore also draw upon interviews conducted before his visit, as well as on information
received through the mandate’s individual communication procedures and from various non-governmental
and other sources.

II. LEGAL AND ORGANIZATIONAL FRAMEWORK

International level

13. China is a party to five of the seven major international human rights treaties. Of these, the
following expressly prohibit torture and ill-treatment; the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (CAT) and the Convention on the Rights of the Child
(CRC). The competence of the Committee against Torture to receive individual complaints has not been
recognized by China under article 22 of CAT. Further, China has declared that it does not consider itself
bound by articles 20 and 30, paragraph 1, of CAT. China has signed and is preparing to ratify the
International Covenant on Civil and Political Rights (ICCPR).

National level

Constitutional amendment on human rights

14. On 14 March 2004, the National People’s Congress (NPC) amended the Constitution to add the
provision, “The State respects and safeguards human rights”, providing for the first time in its history a
constitutional protection of human rights. The Special Rapporteur was informed that, as a consequence of
this decision, the Criminal Law (CL), the Criminal Procedure Law (CPL) and the framework governing
administrative detention are under consideration by the NPC Standing Committee in order to bring them
into line with the new provisions of the Constitution.

Definition and prohibition of torture

15. While there is no explicit definition of torture in Chinese domestic legislation, basic elements of the
definition of torture under CAT are reflected in several provisions of the Criminal Law (CL) which prohibit:
extortion of a confession under torture by a judicial officer (xingxun bigong) (art. 247); extraction of
testimony by the use of force by a judicial officer (baoli quzheng) (art. 247); physical abuse of inmates as
well as instigation of detainee-on-detainee violence by a policeman or other officer of an institution of
confinement like a prison, a detention house or a custody house (art. 248). The CL also lists several other
offences related to the prohibition of torture and other forms of ill-treatment.

16. However, Chinese legislation does not fully reflect all aspects of the definition of torture as outlined
in article 1 of CAT and as required by its article 4. Article 94 of the revised CL defines “judicial officers” as
“persons who exercise the functions of investigation, prosecution, adjudication and supervision or control”



leaving room for uncertainty as to whether those hired temporarily, or seconded from non-judicial
departments to assist in criminal investigations can be prosecuted for these offences. In addition, the
Supreme People’s Procuratorate (SPP), which directly handles all investigations of torture, further restricted
the application of article 247 of the CL to: cruel methods or evil impact; resulting in suicide or mental
disorder; causing unjust, false or erroneous cases; coercing confessions/extorting testimony by violence
more than three times or against more than three people; or instigating, instructing or forcing others to
coerce confessions/extract testimony by violence. In the same decision, the SPP held that prosecution
under article 248 was limited to causing injury (gingshang) to the detained person; instigating the suicide of
the detained person or mental disorder or other serious consequences; beating or corporally punishing and
maltreating more than three times or more than three detainees; using cruel methods (canren shouduan),
having an evil impact; or instigating detainees to beat, corporally punish or maltreat other detainees
involving the above.

17. The CL does not clearly reflect the following elements of torture as defined in article 1 of CAT:
mental torture; the involvement of a public official directly or at the instigation or consent or with the
acquiescence of a public official or another person acting in an official capacity; and infliction of the act for a
specific purpose, such as extracting a confession, obtaining information, punishment, intimidation,
discrimination.

Penalization of acts of torture and other forms of ill-treatment

18. The penalization of acts of torture is stipulated in articles 247 and 248 of the CL. Other regulations
complement the CL, including the Regulations on the Use of Police Instruments and Weapons by the
People’s Police. The Supreme People’s Court (SPC) has also issued Measures concerning the Punishment
of Judicial Personnel of the People’'s Court Who Break the Law during Trials, and a set of Disciplinary
Measures Concerning Judicial Personnel of the People’s Court. The Rules on the Handling of Criminal
Cases by Public Security Authorities aim at ensuring a correct implementation of the Criminal Procedure
Law and contain a number of safeguards for detainees.

19. However, the Public Security Organs Regulations on Pursuing Responsibility for Policemen’s
Errors in Implementing the Law and other regulations stipulate that “responsibility for ‘errors’, including
forcing confessions (bigong) or testimony, will not be pursued where the law is unclear or judicial
interpretations inconsistent; where the errors are made as a result of unforeseen or irresistible reasons;
where the policeman was carrying out an order from a superior; or where the policeman was handling a
case according to regulations on cooperation with other units”.

Safeguards during arrest and pretrial detention

20. The Criminal Procedure Law (CPL) was revised in 1996 with a view to, inter alia, strengthening
guarantees against torture and was supplemented in 1998 by a document on the comprehensive
interpretation of certain sensitive and controversial issues.

Notification of custody

21. Articles 64 and 71 of the CPL stipulate that, in case of detention or arrest, the detained or arrested
person’s family or work unit must be informed of the reason for the detention or arrest and the whereabouts
within 24 hours. However, this safeguard may be limited in cases of possible impediment to investigation
or impossibility to notify. Rule 108 of the Rules on the Handling of Criminal Cases by Public Security
Authorities also stipulates that detention notification may be withheld in certain cases.

Right to be informed of the reasons for the arrest and on the rights entitled to while in custody
22. Rule 36 of the Rules on the Handling of Criminal Cases by Public Security Authorities stipulates
that, from the day a criminal suspect is first interrogated or subject to compulsory measures by a public
security authority, he/she must be informed on record of his/her rights to engage a lawyer.

Access to legal representatives

23. Article 96 of the CPL provides that access by a lawyer is possible following the first interrogation,
but not immediate access to the public security case file. The role of the lawyers in criminal cases is also
codified in the Lawyers Law. Rule 11 of the Rules concerning Several Issues Encountered in the
Implementation of the CPL provides that a visit with a suspect requested by a lawyer must be arranged
within 48 hours. However, in the case of detainees suspected of being organizers, leaders or members of
a criminal ring, terrorist movements or smuggling, drug-dealing or embezzlement conspiracy involving more
than two accomplices, a visit request by his lawyer must be arranged within five days.



24. Although access to a lawyer is guaranteed by Chinese legislation, this safeguard is seriously
limited in practice and particularly in cases where a State secret is involved, as lawyers must obtain
approval of the investigating organ pursuant to article 96 of CPL. Neither the CPL nor other regulations
provide a clear-cut definition of this concept. Article 8 (6) of the Law on Preservation of State Secrets also
stipulates that details of the investigation of crimes are to be protected as “State secrets”. The Rules on
State Secrets and Detailed Classification Levels for Issues in Public Security Work also state that all details
of criminal cases under investigation should be considered “State secrets”. As no law provides a clear
definition of “State secrets”, the Special Rapporteur is particularly concerned about the restriction on the
right to defence imposed by regulations issued by public security departments, prison administrations or
prosecutors when a case involves national security or State secrets, following on the concern expressed by
the Working Group on Arbitrary Detention after its 2004 visit.

25. In addition to the requirement to obtain permission, lawyers and defendants face another series of
obstacles triggered either by rules and regulations issued by public security departments and prosecutors
which impose further restrictions on the access to lawyers, or by individual crime investigators who can
independently prevent lawyers from meeting with their clients. Several defence lawyers, as well as leading
legal academics interviewed by the Special Rapporteur, claimed that meetings between lawyers and
detainees were closely supervised by the authorities and were often subjected to strict time limits, that
lawyers could hardly obtain the necessary information from the prosecution, that lawyers who have too
vigorously defended their clients can be detained and convicted of various crimes. Indeed, under article
306 of the CL, lawyers can be sentenced to up to seven years’ imprisonment for destroying or fabricating
evidence, forcing or inciting a witness to change his or her testimony or committing perjury. Article 38 adds
to this provision by making “interfering with the proceedings before judicial organs” an offence. This “sword
of Damocles”, as it is known, can be invoked to harass, intimidate and sanction lawyers. Under it, any
lawyer who counsels a client to repudiate a forced confession, for example, could risk prosecution. Finally,
witnesses rarely appear in court, and the prosecution generally reads out their statements, depriving the
accused of the opportunity to cross-examine them, as per the 1996 CPL revision. Rules of evidence are
rudimentary, and illegally obtained evidence is often admitted in practice.

Access to medical examination and care

26. While Chinese law and prison and detention centre regulations cover medical attention for
detainees quite comprehensively, none of the provisions establish prisoners’ rights to independent medical
examinations.

Right to habeas corpus

27. Domestic legislation does not provide for any process similar to the system of habeas corpus or
any other legal recourse for imprisoned persons to challenge decisions on pretrial detention before a court.
At the most, suspects, defendants, lawyers and relatives may request the release of suspects or
defendants upon finding that their detention has exceeded time limits (article 75 of the CPL).

Length of detention without charge

28. There are three types of custodial pretrial detention and two types of non-custodial pretrial
restriction.
29. Custodial detention includes coercive summons (juchuan), a measure by which public security

departments, prosecutors and courts may forcibly take in a suspect for questioning for a period of up to 12
hours. Another form of custodial detention is criminal detention (juliu), and the third is arrest (daibu).

30. Other forms of pretrial restriction without charge or judicial review include supervised residence
(jianshi juzhu), and taking a guarantee and awaiting trial (qubao houshen). Pursuant to article 57 of the
CPL, those subjected to supervised residence are forbidden to leave their home or their designated place
of residence or meet other persons without permission. Interpretations of the CPL have extended the
period of supervised residence to up to three years.

Length of detention for investigation after charge

31. According to the CPL, once the procuratorate has approved a formal arrest, a suspect may be held
for up to a total of seven months in investigative detention or, in the exceptional case of the discovery of
“new crimes”, indefinitely. In addition, the suspect could be held in detention for a total of an additional six
and a half months after the initial post-arrest investigative detention period has ended and before an



indictment is issued in the case where the procuratorate requests supplementary investigations to be
carried out.

32. The Special Rapporteur has been informed by China that the public security, procuratorial, and
court departments place a high level of importance on and have taken strong measures to rectify and
prevent the problem of extended custody in China.

Re-education through Labour

33. Re-education through Labour (RTL) is one type of administrative detention. There is no law
underpinning the system of RTL; rather, the regulatory framework is comprised of a patchwork of
administrative regulations contrary to the 2000 Legislation Law, which states that only the National People’s
Congress, and in some cases its Standing Committee, can pass legislation on matters relating to the
deprivation of liberty of Chinese citizens. According to article 10 of the 1982 Regulations, six categories of
petty offenders are identified as not deserving criminal sanctions: counter-revolutionaries or elements who
oppose the Communist Party or socialism; those who commit minor offences relating to group crimes of
murder, robbery, rape or arson; those who commit minor offences such as hooliganism, prostitution, theft,
or fraud; those who gather together to fight, disturb social order, or instigate turmoil; those who have a job
but repeatedly refuse to work, and disrupt labour discipline, complain endlessly, as well as disrupt the
production order, work order, school and research institute order and people’s normal life; and those who
instigate others to commit crimes. Terms for RTL are fixed at between one and three years with the
possibility of an extension of one year. Decisions on RTL are supposed to be taken by an Administrative
Committee comprised of officials from the bureaux of civil affairs, public security and labour. In practice,
however, public security officials dominate the decision-making process.

Political crimes

34. While the crimes of “counter-revolution” and “hooliganism” were removed from China’s CL in 1997,
they were replaced with equally vague crimes such as “endangering national security” which is applied to a
broad range of offences (arts. 102-123), “splitting the State or undermining the unity of the country” (art.
103), “armed rebellion or armed riot” (art. 104), “subverting the State power or overthrowing the socialist
system” (art. 105), “espionage” (art. 110) and “stealing, spying, buying or unlawfully supplying State secrets
or intelligence to individuals outside the territory of China” (art. 111). The vague definition of these crimes
leaves their application open to abuse particularly of the rights to freedom of religion, speech, and
assembly.

35. In the report of its 2004 visit to China, the Working Group on Arbitrary Detention expressed concern
regarding definitions in criminal law legislation having such vague, imprecise or sweeping elements like
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“disrupting social order”, “endangering national security”, “violating the unity and integrity of the State”,
“subverting public order”, “affecting national security” and the like. The Working Group recommended that
these crimes be defined in precise terms and an exception be introduced into the CL to the effect that the
peaceful activity in the exercise of the fundamental rights guaranteed by the Universal Declaration of

Human Rights not be considered criminal. To date, this recommendation has not been implemented.

Complaints and investigation

36. Legal provisions dealing with the right of detainees to make a complaint include: article 41 (2) of
the Chinese Constitution which states: “In case of complaints, charges, or exposures made by citizens, the
State organ concerned must deal with them in a responsible manner after ascertaining the facts. No one
may suppress such complaints, charges and exposures, or retaliate against the citizens making them?”;
article 22 of the Prison Law; article 46 of the Regulations on Detention; article 153 of the Regulations on the
Procedures of Public Security Organs in Handling Criminal Cases; and article 254 of the CL. According to
article 18 of the CPL, the SPP is the mechanism responsible for investigating and prosecuting crimes
committed by State functionaries (see article 18 of the CPL).

Use of confessions and statements extracted through torture

37. Article 43 of the CPL stipulates that “it shall be strictly forbidden to extort confessions by torture and
to collect evidence by threat, enticement, deceit or other unlawful means”. However, the CPL does not
explicitly prohibit the use of confessions extracted through torture as evidence before the courts as required
by article 15 of CAT. In the Decision on Specific Issues in the Implementation of the CPL of 8 September
1998, the SPC held that confessions under torture could not become the basis for determining a case
(buneng zuowi ding’an de genju). In the Rules on implementing the CPL, of 18 January 1999, the Supreme
People’s Court held: “Criminal suspects’ confessions, victims’ statements, and witness testimonies



collected through torture to extract a confession (xingxun bigong), or threats, enticement, cheating and
other illegal methods cannot become the basis for a criminal charge (buneng zuowei zhikong fanzui de
genzhu)”. Therefore, while such confessions shall not form the basis for charges and convictions, the SPC
decision does not exclude their admissibility in judicial proceedings. Further, the SPC Rules are only
binding for judicial organs and do not apply to administrative organs.

Compensation

38. Article 41 of the Chinese Constitution provides that citizens who have suffered losses through
infringement of their civil rights by any State organ or functionary have the right to compensation in
accordance with the law. The right to compensation is further developed in articles 3 and 15 of the Law on
State Compensation.

39. However, article 17.1 of the Law on State Compensation stipulates that those detained
or sentenced to criminal punishment who “intentionally fabricate confessions or falsify other evidence of
guilt” will not be granted compensation by the State.

Ill. THE SITUATION OF TORTURE AND ILL-TREATMENT

Analysis of communications of the Special Rapporteur

40. The Special Rapporteur recalls that over the last several years his predecessors have received a
number of serious allegations related to torture and other forms of ill-treatment in China, which have been
submitted to the Government for its comments. He cautions that such information does not necessarily
illustrate the state of torture and ill-treatment in a given country, but rather reflects the state of information
brought to the attention of the Special Rapporteur. Nevertheless, over a period of time, the number and
consistency of the allegations received may be informative.

41. Since 2000, the Special Rapporteur and his predecessors have reported 314 cases of alleged
torture to the Government of China. These cases represent well over 1,160 individuals. Over the past five
years, the Special Rapporteur has received 52 responses from the Government of China relating to a total
of 90 cases.

42. The following table indicates the typology of the victims of alleged torture and ill-treatment.
Table 1
Victims of alleged torture

Victims Percentage

Falun Gong practitioners 66

Uighurs 11

Sex workers 8

Tibetans 6

Human rights defenders 5

Political dissidents 2

Other (persons infected with HIV/AIDS and members 2

of religious groups)

43, The following table indicates the locations where alleged torture and ill-treatment took place.
Table 2
Locations of alleged torture
Places Percentage
Pretrial detention centres 27
Re-education through labour (RTL) camps 25
Police stations 17
Psychiatric hospitals (ankang) 8
Public places 5
Other (police transit, birth control offices, army 18
barracks, private residences)

44, The following table indicates the typology of the alleged perpetrators.



Table 3
Typology of alleged perpetrators

Perpetrators Percentage
Police and other public security officers 47

RTL staff 21

Prison staff 13

Pretrial detention centre staff 7
Psychiatric hospital (ankang) staff 7

Fellow prisoners at the instigation or acquiescence of 5

detention facility staff

45, The methods of torture alleged include, among others: beatings with sticks and batons; use of
electric shock batons; cigarette burns; hooding/blindfolding; guard-instructed or permitted beatings by fellow
prisoners; use of handcuffs or ankle fetters for extended periods (including in solitary confinement or secure
holding areas); submersion in pits of water or sewage; exposure to conditions of extreme heat or cold;
being forced to maintain uncomfortable positions, such as sitting, squatting, lying down, or standing for long
periods of time, sometimes with objects held under arms; deprivation of sleep, food or water; prolonged
solitary confinement; denial of medical treatment and medication; hard labour; and suspension from
overhead fixtures with handcuffs. In several cases, the techniques employed have been given particular
terminologies, such as the “tiger bench”, where one is forced to sit motionless on a tiny stool a few
centimetres off the ground; “reversing an airplane”, where one is forced to bend over while holding legs
straight, feet close together and arms lifted high; or “exhausting an eagle”, where one is forced to stand on
a tall stool and subjected to beatings until exhaustion. Several of these forms of torture have been
corroborated by studies carried out by Chinese academics. On the basis of the information he received
during his mission, the Special Rapporteur confirms that many of these methods of torture have been used
in China.

Efforts to combat torture

46. In recent years, the issue of torture has become a subject of public concern and debate within
China, particularly after several prominent wrongful-conviction cases came to light in 2005. The growing
willingness of officials and scholars to acknowledge China’s torture problem is a significant step forward.
Chinese scholars and journalists are increasingly publishing detailed critiques on the practice of torture in
China and related problems in the criminal justice system, including weak investigations, lack of
professionalism in the police, and confessions extorted by torture. Chinese officials and analysts have
characterized the torture problem as “widespread” in basic level organs; “deeply entrenched”, a “stubborn
illness”, and a “malignant tumour” that “is difficult to stop” in practice, with forced confessions characterized
as “common in many places in China because the police are often under great pressure from above to
solve criminal cases”.

47. The Government’s willingness to acknowledge the pervasiveness of torture was confirmed when
the Supreme People’s Procuratorate published The Crime of Tortured Confession (Xingxun Bigong Zui) in
late 1997, including China’s first public official statistics on criminal cases of tortured confession - reporting
an average of 364 cases per year between 1979 and 1989, upward of 400 cases per year for most years in
the 1990s, and the admission that 241 persons had been tortured to death over the two-year period 1993-
1994.

48. Following on from its recognition of the problem, the Government has undertaken a number of
measures to tackle torture, in particular the SPC, the SPP and the Ministry of Public Security (MPS). In
August 2003, the Minister of Public Security, Zhou Yongkang, issued a set of unified regulations on the
standardization of law enforcement procedures for public security institutions entitled “Regulations on the
Procedures for Handling Administrative Cases”, including procedures defining police powers in respect of
time limits for confiscation of property, legal means for gathering evidence, time limits on investigation and
examination of suspects, etc. In 2004, the Ministry issued regulations prohibiting the use of torture and
threats to gain confessions and initiated a nationwide campaign to improve policemen’s criminal
investigation capacity. In the same year, the SPP launched a nationwide campaign to crack down on
officials who abuse their powers. The SPP announced in 2005 that eliminating interrogation through torture
was a priority of its work agenda and has instructed procurators that confessions obtained as a result of
torture cannot form a basis for the formal approval of arrests and that prosecutors must work to eliminate
illegally obtained evidence.



49, In addition to initiatives at the central level, several promising initiatives have been taken in several
parts of the country. The Zhejiang provincial Public Security Department issued regulations on forced
confessions stating that local police chiefs will be expected to resign in any district where there are more
than two cases of forced confessions resulting in injuries, miscarriages of justice or public order problems.
In mid-April 2005, Sichuan law enforcement and judicial authorities issued a joint opinion prohibiting the use
of illegally obtained evidence, and requiring courts to exclude coerced statements and confessions if police
cannot provide a rational explanation of the alleged coercion or refuse to investigate allegations of abuse.
Following the Special Rapporteur’s December 2005 visit, he learned that the Hebei provincial
procuratorate, high court, and public security bureau issued a joint opinion prohibiting the use of torture to
obtain evidence against a criminal suspect. As well, the Hubei provincial procuratorate, high court, justice
department, public security bureau and State security bureau together issued regulations on criminal
evidence, including the prohibition of the use of testimonies acquired through torture.

50. Practical measures to combat torture have included piloting systems of audio and video recording
in interrogation rooms, strengthening representation during the investigative and pretrial phase of the
criminal process by placing lawyers on a 24-hour basis in pilot police stations, designing interrogation
rooms which separate suspects from interrogators, and placing resident procurators in places of detention
and near public security bureaux to supervise law enforcement personnel.

51. The Special Rapporteur also observes positive developments at the legislative level, including the
planned reform of several laws relevant to the criminal procedure, which he hopes will bring Chinese
legislation into greater conformity with international norms, particularly the fair trial standards contained in
the International Covenant on Civil and Political Rights (ICCPR) which China signed in 1998 and is
preparing to ratify. He also welcomes the resumption by the Supreme People’s Court (SPC) of its authority
to review all death penalty cases, particularly given the fact that the quality of the judiciary increases as one
ascends the hierarchy. The Special Rapporteur suggests that China might use the opportunity of this
important event to increase transparency regarding the number of death sentences in the country, as well
as to consider legislation that would allow direct petitioning to the SPC in cases where individuals do not
feel that they were provided with adequate relief by lower courts in cases involving the use of torture,
access to counsel, etc.

Effectiveness of efforts to combat torture

52. The Special Rapporteur notes that China was among the first States to ratify the Convention
against Torture (CAT) in 1988, which requires States parties to take measures for the prevention of torture
and to punish every act of torture with appropriately serious penalties. Although Chinese law prohibits
gathering evidence through torture and provides for punishment of those guilty of torture, the Chinese
definition of torture does not fully correspond to the international standard contained in article 1 of CAT. In
particular, physical or psychological torture that leaves no physical trace is difficult if not impossible to
punish with appropriate penalties in China (indeed, the Chinese word for torture, kuxing, principally
connotes physical torture).

53. Although the central Government has made significant efforts to reduce the practice of torture (as
noted above), the effectiveness of these efforts is significantly hampered by the degree of localism inherent
in policing and criminal procedure at the grass-roots level, which impedes the effective implementation of
central regulations, guidance, training, prohibitions, etc. Although the Ministry of Public Security formally
exercises leadership over nationwide public security work, local Party Committees enjoy substantial
authority to interpret and implement policy in their regions including by exercising leadership over
respective Public Security Bureaux (PSBs). This results in localized and semi-autonomous police forces
shaped by local power balances and economic resources, with accountability to local political leaders. This
situation is aggravated by problems of underfunding and poor remuneration for police, particularly in the
more economically disadvantaged western provinces.

54, Combating torture in China is further impeded by the absence of essential procedural safeguards
necessary to make its prohibition effective, including: the effective exclusion of evidence from statements
established to be made as a result of torture; the presumption of innocence; the privilege against self-
incrimination; the right to remain silent; timely notice of reasons for detention or arrest; prompt external
review of detention or arrest; granting of non-custodial measures, such as bail; the right of habeas corpus;
timely access to counsel; and adequate time and facilities to prepare a defence.



55. The presence of a lawyer is not only a right guaranteed under international human rights law but
also an important means to prevent the use of torture. Not only do lawyers ensure supervision of
investigators’ behaviour during interrogation, but they facilitate prosecution of investigators who have
utilized torture. They also enable withesses to provide evidence to court that statements were acquired
through illegal means. Yetin China, most suspects are interrogated without lawyers.

56. Other serious shortcomings are the lack of an independent monitoring mechanism of all places of
detention and a functional complaints mechanism. While there is no shortage of internal oversight
mechanisms in China’s law enforcement system, it must be noted that these are not independent, nor are
they publicly perceived as independent. These include the Communist Party Committee that, along with
Government’s political and personnel departments, oversees hiring, firing, review and promotion in every
Public Security Bureau department; the public security branches of the Party’s Discipline Inspection
Committee and the Government’s Ministry of Supervision; the “Masses Letters and Visits Office” that
accept and investigate citizens’ complaints within each Public Security Bureau department; and the
Procurators. In addition to their lack of independence, these mechanisms are largely ineffective due to the
fact that the pressure to crack cases is larger than the incentive to address abuses. Yet priority seems to
still be placed on developing systems for internal investigation as opposed to independent monitoring.
Complex systems for “allocating responsibility” have been publicized in the police, procuratorate and courts
in recent years. Itis still unclear what impact these will have in practice, particularly as they will be unlikely
to exercise genuine independence from Government institutions and authorities.

57. While procurators, some of whom are resident in prisons and near police stations, are mandated to
monitor police, the procuratorate’s dual functions of prosecution and police oversight means that it is
unlikely to proactively uncover police malpractice, especially if such actions are seen as undermining the
police’s ability to perform in their joint endeavour to crack down on growing crime. In other words, it is
difficult to rely on the vigilance of procurators whose interest in convicting suspects as charged might
compromise their ability to oversee the police and prison guards. In addition, procurators encounter
substantial difficulties in practice to exercise their supervisory role, including because detainees are afraid
to report instances of torture to them. The inefficiency of current complaint and oversight mechanisms is
clear from the paucity of complaints and prosecutions in a country the size of China.

58. International practice has shown that the most effective way to fight torture is through self-
generating and/or self-sustaining social and political institutions including: a free and investigatory press,
citizen-based human rights monitoring organizations, independent, fair and accessible courts and
prosecutors, and the accountability that comes through regular elections. Judicial oversight is particularly
important. Without a court system that judges cases fairly and independently according to law, thereby
redressing grievances in a timely manner, the problem of torture cannot be brought under effective control,
particularly in a context where police exercise wide discretion in matters of arrest and detention and are
under great pressure to solve cases.

59. The Special Rapporteur is of the opinion that the establishment of a system of preventive visits to
all places of detention as envisaged by the Optional Protocol to the Convention against Torture (OPCAT)
would greatly enhance efforts to prevent torture or ill-treatment from occurring within places of detention. In
this regard, the Special Rapporteur urges China to ratify the Optional Protocol and to establish a truly
independent monitoring mechanism, where the members of the visiting commissions would be appointed
for a fixed period and not subject to dismissal, to visit all places where persons are deprived of their liberty
throughout the country.

iv. DEPRIVATION OF LIBERTY FOR POLITICAL CRIMES AND FORCED RE-EDUCATION AS A FORM
OF INHUMAN OR DEGRADING TREATMENT

60. The criminal justice system and its strong focus on admission of culpability, confessions and
re-education is particularly disturbing in relation to political crimes. Although many such crimes, such as
“organizing a counter-revolutionary group” and “counter-revolutionary propaganda and incitement” were
abolished in 1997, members of the “democracy movement” and political dissidents who were sentenced
before 1997 for these crimes are still serving long prison sentences today. The Special Rapporteur
welcomes the decision of the Government of China to grant prisoners convicted of these crimes the same
access to sentence reduction and parole as other prisoners, and notes the relatively large number of
sentence reductions and early releases granted to such prisoners. However, prisoners are still serving
sentences for counter-revolution, and several hundred more are serving sentences for “hooliganism”. Most



systems provide for the release of prisoners serving sentences for a crime that is removed from the criminal
law. Article 15, paragraph 1, of ICCPR suggests that, at a minimum, reviews of the prisoners’ sentences
should be carried out. Release of all counter-revolutionaries and hooligans imprisoned for non-violent
related offences (e.g. leading a counter-revolutionary group, engaging in counter-revolutionary propaganda
and incitement) would be a milestone in China’s effort to ratify the ICCPR.

61. After the 1997 changes, political dissidents, journalists, writers, lawyers, human rights defenders,
Falun Gong practitioners, and members of the Tibetan and Uighur ethnic, linguistic and religious minorities
were often prosecuted as a result of having exercised their human rights to freedom of speech, assembly,
association or religion. They are often sentenced to long prison terms for political crimes such as
endangering national security through undermining the unity of the country, subversion or unlawfully
supplying State secrets to individuals outside the country. Although many of these prisoners deny having
committed any wrongful act and, therefore, do not confess during trial (often despite undergoing torture),
they sometimes change their mind after having been subjected to forced re-education while serving their
prison sentences. If politically deviant and dissident behaviour is not subjected to criminal sanctions, the
respective target groups, such as Falun Gong practitioners and human rights defenders, are often
subjected to years of administrative detention, such as RTL, for having disturbed the social order or similar
petty offences.

62. Many prisoners serving sentences for political crimes and detainees subjected to RTL who
submitted complaints to the Special Rapporteur or whom he personally met in detention, claimed that the
disproportionate, discriminatory and unjust deprivation of personal liberty (often for a very long period of
time) together with the forced re-education system to which they were subjected caused more severe pain
and suffering than the physical torture they might have endured during interrogation by the police. Indeed,
some of these measures of re-education through coercion, humiliation and punishment aim at altering the
personality of detainees up to the point of even breaking their will.

63. In response to the Special Rapporteur’s characterization of forced re-education as a form of
inhuman or degrading treatment, the Chinese authorities advanced several arguments in written comments
of 25 January 2006 on the preliminary draft report, including that re-education is premised on helping
detainees re-enter society and that since many detainees “are led to a life of crime because they love
leisure and hate labour and resort to illegal means to gain others’ property”, prisons and re-education
through labour facilities organize appropriate work “in order to cultivate abilities and habits of self-reliance
and prevent problems such as poor mental health because they have nothing to do”. Furthermore, the
Special Rapporteur was informed that, in order to further enforce the law in a civilized manner, China’s
Ministry of Justice Prison Bureau has begun training psychotherapists in the prison system with national
professional accreditation in order to prevent and eliminate torture of prison inmates. According to China,
“at present nearly 90 per cent of China’s prisons have begun this work and more than 1,000 prison system
psychotherapists have already been trained”.

64. In the opinion of the Special Rapporteur, methods used in the system of RTL in China, and similar
methods of re-education in prisons, pretrial detention centres, and other institutions often go beyond
legitimate rehabilitation measures provided for in article 10 of the ICCPR. Indeed, some of these measures
strike at the very core of the human right to personal integrity, dignity and humanity, as protected by articles
7 and 10 of the ICCPR, as well as articles 1 and 16 of the CAT. RTL constitutes not only a serious violation
of the human right to personal liberty, but can also be considered as a form of inhuman and degrading
treatment or punishment, if not mental torture. RTL and similar measures of forced re-education in prisons,
pretrial detention centres, religious institutions and psychiatric hospitals should therefore be abolished.

65. The human rights to privacy, freedom of expression, religion, assembly and association lie at the
very heart of a democratic society, which, according to its White Paper on Democracy, China has
committed itself to achieve. Under international human rights law, Governments can only interfere with the
expression of political opinions, religious convictions, moral values or minority views when they constitute
incitement to hatred or violence or a direct threat to national security or public safety in the country. A
system of State surveillance of citizens with non-conformist views and with severe punishments for such
“deviant behaviour”, such as long-term prison sentences for vaguely defined crimes, including endangering
national security, undermining the unity of the country, subverting State power, or unlawfully supplying
State secrets to individuals outside the territory, as well as subjecting them to RTL, seems to be
incompatible with the core values of a society based upon a culture of human rights and leads to



intimidation, submissiveness, self-censorship and a “culture of fear”, which in turn interferes with the right
not to be subjected to inhuman and degrading treatment or punishment.

V. CONDITIONS IN DETENTION

In general

66. The Special Rapporteur visited a total of 10 detention facilities. As is the usual practice, during
visits to places of detention, the Special Rapporteur held private interviews with detainees (summaries of
which are included in appendix 2). However, he observed that a considerable number of detainees that
were approached for interviews did not express a willingness to speak with the Special Rapporteur, and
several of those who did requested absolute confidentiality. Consequently, the information contained in
appendix 2 does not reflect the full situation, as a significant amount of the information on torture practices
was received in confidence.

67. In general, the Special Rapporteur found that although the specific conditions of the facilities
varied, in terms of basic conditions, such as food, medicine and hygiene, they were generally satisfactory
(detailed findings on conditions in detention are listed for each facility visited in appendix 2). However, the
Special Rapporteur noticed a palpable level of fear when talking to detainees. He also was struck by the
strict level of discipline exerted on detainees in different facilities. Time and again, he entered cells and
found all detainees sitting cross-legged on a mattress or in similar forced positions reading the CL or prison
rules. According to information provided by detainees, such forced re-education, in particular in pretrial
detention centres, goes on for most of the day. It is usually conducted on the order of one of the fellow
detainees who is considered “chief’ of the cell. There is very little privacy and opportunity for individual
recreation, such as reading a book, etc. Even when serving long prison sentences, persons convicted of
political offences usually have no right to work and very little time for recreation. They are not allowed to
practise their religion (e.g. Buddhism in Tibet, Islam in Xinjiang).

Circumstances surrounding capital punishment

68. The Special Rapporteur is also concerned about the circumstances surrounding the death penalty,
including the situation of prisoners on death row. At the Beijing Municipality Detention Centre, where the
Special Rapporteur spoke with prisoners sentenced to death at first instance awaiting appeal, he noted that
these prisoners were handcuffed and shackled with leg irons weighing approximately 3 kg, 24 hours per
day and in all circumstances (i.e. including during meals, visits to the toilet, etc). In the opinion of the
Special Rapporteur this practice is inhuman and degrading and serves only as an additional form of
punishment of someone already subjected to the stress and grief associated with having been sentenced to
death.

69. The Special Rapporteur wishes to express concern at the high number of crimes for which the
death penalty can be applied, and the lack of official statistics on the application of the death penalty, which
contributes to the perception of secrecy. He encourages the Government to both narrow its scope and to
be more transparent towards family members and the public at large regarding its use, including by making
statistics on the death penalty public information. The Special Rapporteur notes allegations that some
provincial authorities are introducing mobile execution vans (converted 24-seater buses) manufactured by a
State-owned company. These mobile execution vans were reportedly approved by Yunnan Provincial
authorities on 6 March 2003, and 18 such vans were distributed to all intermediate courts and one high
court in Yunnan Province in 2003. In December 2003, the SPC in Beijing reportedly urged all provinces to
acquire execution vans “that can put to death convicted criminals immediately after sentencing”.

70. The Special Rapporteur welcomes the anticipated recovery by the Supreme People’s Court of
responsibility for final approval of the death penalty.

VI. CONCLUSIONS AND RECOMMENDATIONS

Conclusions

71. The Special Rapporteur wishes to express his sincere gratitude to the Government of China for
having invited him and for having facilitated his mission in general accordance with his terms of reference.

He welcomes the Government'’s willingness to acknowledge the pervasiveness of torture in the criminal
justice system and various efforts undertaken in recent years at the central and the provincial level to



combat torture and ill-treatment. In particular, he notes the 2004 regulations issued by the Ministry of
Public Security prohibiting the use of torture and threats to gain confessions and the announcement by the
Supreme People’s Procuratorate in 2005 that eliminating interrogation through torture was a priority of its
work agenda. Recent efforts to eradicate torture include a nationwide campaign to clear up and rectify
extended police custody, large-scale training of the police, piloting systems of audio and video recording in
interrogation rooms, placing lawyers on a 24-hour basis in pilot police stations and establishing resident
procurators in places of detention and near public security bureaux to supervise law enforcement
personnel.

72. These and similar measures have contributed to a steady decline of torture practices over recent
years. Nevertheless, on the basis of a considerable number of allegations that he and his predecessors
received over the years, as well as other reliable governmental and non-governmental information and his
own fact-finding during the mission, the Special Rapporteur believes that torture, though on the decline
particularly in urban areas, remains widespread in China.

73. Many factors contribute to the continuing practice of torture in China. They include rules of
evidence that create incentives for interrogators to obtain confessions through torture, the excessive length
of time that criminal suspects are held in police custody without judicial control, the absence of a legal
culture based on the presumption of innocence (including the absence of an effective right to remain silent);
and restricted rights and access of defence counsel.

74. The situation is aggravated by the lack of self-generating and/or self-sustaining social and political
institutions including: a free and investigatory press, citizen-based independent human rights monitoring
organizations, and independent, fair and accessible courts and prosecutors.

75. Judicial oversight is particularly important. One of the largest overall obstacles to eliminating
torture in China is the institutional weakness and lack of independence of the judiciary, particularly in a
context where police exercise wide discretion in matters of arrest and detention and are under great
pressure to solve cases. Nor do there seem to currently be any truly independent monitoring mechanisms
of places of detention or complaints mechanisms in China. The procuratorate is not perceived as an
independent monitoring organ given its role in convicting suspects. Nor does the procuratorate have the
requisite independence to meet the international criteria of a judicial officer authorized by law to exercise
judicial power to take decisions on arrest.

76. At the provincial and municipal levels, the efforts of the central Government to reduce the practice
of torture are significantly hampered by the degree of “localism” inherent in policing and criminal procedure,
impeding the effective implementation of central regulations, guidance, training, prohibitions, etc. Such
localism also impedes effective accountability and oversight.

77. The basic conditions in the detention facilities visited by the Special Rapporteur including food,
medical care and hygienic conditions, seem to be generally satisfactory. But the Special Rapporteur was
struck by the strictness of prison discipline and a palpable level of fear and self-censorship when talking to
detainees. Detainees, particularly in pretrial detention facilities where they should enjoy the presumption of
innocence, seem to spend many hours a day sitting in a fixed position and being forced to read to each
other the Criminal Law or prison rules.

78. Even when serving long prison sentences, persons convicted of political crimes often have no right
to work and very little time for recreation. They are usually not allowed to practise their religion. Convicted
prisoners who have not confessed to their crimes are put under special education systems and are
deprived of certain rights and privileges which converted prisoners enjoy, such as family visits, access to a
telephone or the incentive of reduced sentences. Prisoners on death row are mixed with pretrial detainees
and shackled with leg irons and sometimes also handcuffed for 24 hours a day. Such additional
punishment is not compatible with the right to personal integrity, dignity and humanity.

79. The criminal justice system and its strong focus on admission of culpability, confessions and
re-education is particularly disturbing in relation to political crimes, such as “counter-revolutionary crimes”
before the 1997 CL reform, or crimes “endangering national security” thereafter. In addition, persons with
politically deviant or dissident behaviour are often subjected to Re-education through Labour and other
administrative detention for up to four years for having disturbed the social order.



80. Many prisoners serving sentences for political crimes and detainees subjected to RTL claimed that
the disproportionate, discriminatory and unjust deprivation of liberty, together with the forced re-education,
caused more severe pain or suffering than the physical torture during police interrogation.

81. In the opinion of the Special Rapporteur, the combination of deprivation of liberty as a sanction for
the peaceful exercise of freedom of expression, assembly and religion, with measures of re-education
through coercion, humiliation and punishment aimed at admission of culpability and altering the personality
of detainees up to the point of even breaking their will, strike at the very core of the human right to personal
integrity, dignity and humanity. It constitutes a form of inhuman and degrading treatment or punishment
leading to submissiveness and a “culture of fear”, which is incompatible with the core values of any
democratic society based upon a culture of human rights.

Recommendations

82. On the basis of his conclusions, the Special Rapporteur puts forward a number of
recommendations and expresses his hope that the Government will take them into account in the context of
ongoing reform efforts aimed at the eradication of torture and ill-treatment.

Investigation and prosecution of torture

(a) The crime of torture should be defined as a matter of priority in accordance with article 1 of the
Convention against Torture, with penalties commensurate with the gravity of torture.

(b) All allegations of torture and ill-treatment should be promptly and thoroughly investigated by an
independent authority with no connection to the authority investigating or prosecuting the case against the
alleged victim.

(c) Any public official indicted for abuse or torture, including prosecutors and judges implicated in colluding
in torture or ignoring evidence, should be immediately suspended from duty pending trial, and prosecuted.

(d) The declaration should be made with respect to article 22 of CAT recognizing the competence of the
Committee against Torture to receive and consider communications from individuals who claim to be
victims of a violation of the provisions of the Convention.

Prevention of torture and ill-treatment through safeguards in the criminal justice system

(e) Those legally arrested should not be held in facilities under the control of their interrogators or
investigators for more than the time required by law to obtain a judicial warrant of pretrial detention, which
normally should not exceed a period of 48 hours. After this period they should be transferred to a pretrial
facility under a different authority, where no further unsupervised contact with the interrogators or
investigators is permitted.

() Recourse to pretrial detention in the Criminal Procedure Law should be restricted, particularly for
non-violent, minor or less serious offences, and the application of non-custodial measures such as bail and
recognizance be increased.

(9) All detainees should be effectively guaranteed the ability to challenge the lawfulness of the detention
before an independent court, e.g. through habeas corpus proceedings.

(h) Confessions made without the presence of a lawyer and that are not confirmed before a judge should
not be admissible as evidence. Video and audio taping of all persons present during proceedings in
interrogation rooms should be expanded throughout the country.

(i) Judges and prosecutors should routinely inquire of persons brought from police custody how they have
been treated and in any case of doubt (and even in the absence of a formal complaint from the defendant),
order an independent medical examination.

(i) The reform of the CPL should conform to fair trial provisions, as guaranteed in article 14 of ICCPR,
including the following: the right to remain silent and the privilege against self-incrimination; the effective
exclusion of evidence extracted through torture; the presumption of innocence; timely notice of reasons for
detention or arrest; prompt external review of detention or arrest; timely access to counsel; adequate time



and facilities to prepare a defence; appearance and cross-examination of withesses; and ensuring the
independence and impartiality of the judiciary.

(k) The power to order or approve arrest and supervision of the police and detention facilities of the
procurators should be transferred to independent courts.

() Section 306 of the Criminal Law, according to which any lawyer who counsels a client to repudiate a
forced confession, for example, could risk prosecution should be abolished.

Other measures of prevention

(m) The Optional Protocol to the Convention against Torture should be ratified, and a truly independent
monitoring mechanism be established - where the members of the visiting commissions would be
appointed for a fixed period and not subject to dismissal - to visit all places where persons are deprived of
their liberty throughout the country.

(n) Systematic training programmes and awareness-raising campaigns should be carried out on the
principles of the Convention against Torture for the public at large, public security personnel, legal
professionals and the judiciary.

(o) Victims of torture and ill-treatment should receive substantial compensation proportionate to the gravity
of the physical and mental harm suffered, and adequate medical treatment and rehabilitation.

Circumstances surrounding capital punishment

(p) Death row prisoners should not be subjected to additional punishment such as being handcuffed and
shackled.

(q) The restoration of Supreme Court review for all death sentences should be utilized as an opportunity to
publish national statistics on the application of the death penalty.

(r) The scope of the death penalty should be reduced, e.g. by abolishing it for economic and non-violent
crimes.

Deprivation of liberty for political crimes

(s) Political crimes that leave large discretion to law enforcement and prosecution authorities such as

“endangering national security”, “subverting State power”, “undermining the unity of the country”, “supplying
of State secrets to individuals abroad”, etc. should be abolished.

(t) All persons who have been sentenced for the peaceful exercise of freedom of speech, assembly,
association and religion, on the basis of vaguely defined political crimes, both before and after the 1997
reform of the CL, should be released.

Forced re-education

(u) “Re-education through Labour” and similar forms of forced re-education in prisons, pretrial detention
centres and psychiatric hospitals should be abolished.

(v) Any decision regarding deprivation of liberty must be made by a judicial and not administrative organ.
Follow-up

(w) The Special Rapporteur recommends that the Government continue to cooperate with relevant
international organizations, including the Office of the United Nations High Commissioner for Human
Rights, for assistance in the follow-up to the above recommendations.



Appendix 2

Places of detention - Individual cases

B. Lhasa, Tibet Autonomous Region

IV. Lhasa Prison No. 1 (Visited on 26 November 2005)

13. The prison has a male prison population of 800 detainees of which approximately 70% are Tibetan,
20% are Han Chinese and 10% belong to other ethnic groups. General conditions were satisfactory and
inmates can work by weaving Tibetan mats, planting flowers and fixing cars. In terms of solitary
confinement, the Special Rapporteur noted that the cells measured 4m x 8m, with a large window and
concrete floor. He was told that a detainee can spend between one and 15 days in solitary confinement.
The Special Rapporteur was not given access to any prison registers as the relevant Officer was not
present.

14. The first set of prisoners that the Special Rapporteur approached for an interview all declined the
opportunity to speak with him. After lengthy assurances, one prisoner was willing to speak openly with the
Special Rapporteur.

15. Tseren Puntso, aged 23. On 13 July 2002 at his business, he was arrested in connection with the
homicide of a person who died as a result of a fight the previous day. He confessed immediately at the
police station and was detained at the Shikaze Pretrial Detention Centre until January 2003, when he was
transferred to Lhasa Prison to serve a seven-year sentence, which has been reduced to six. From this time
until April 2003 he was held in the section known as the “Team for New Prisoners”, where new arrivals
undergo education on prison rules. He indicated that he has not been ill-treated. In the summer time he
carries out basic mechanical repairs. Recreation includes basketball games in the main court of the prison.
Tibetan, Chinese and mathematics are taught at the prison.

V. Tibet Autonomous Region Prison, also known as Drapchi Prison (Visited on 27 November 2005)

16. The prison, sometimes referred to as Drapchi Prison, has a mixed population of approximately 900
inmates of which 7 to 8% are women. The Special Rapporteur was informed that virtually all of the
detainees have confessed to their crimes, and that a strong emphasis on education is placed on those who
have not yet confessed. He was told that there had been a sharp decrease in solitary confinement cases,
with only one such case since 2003 where the person concerned wanted to commit suicide. There are 10
isolation cells, the tenth cell is padded and designed especially for detainees with suicidal tendencies. All
have a window in the roof with direct sunlight and also a surveillance camera. The Special Rapporteur was
also provided with a list of 15 names of detainees who had died in custody - one related to suicide and the
other 14 due to illness. While no detainee interviewed in TAR prison claimed to have been tortured or ill
treated during detention there, the Special Rapporteur received reports from former TAR prisoners held in
other facilities, who reported being bound and beaten with a sand-filled plastic stick, as well as reports of
being beaten with electroshock batons. Although high level officials of TAR had informed the Special
Rapporteur that all prisoners who had received a sentence of more than 10 years were serving their
sentence in the TAR prison, he found out only during his visit to the TAR prison that most of the prisoners
that the Special Rapporteur wished to interview had in fact been moved on 12 April 2005 to the newly
established Qushui prison, the existence of which had not been mentioned at all during the briefing with the
TAR officials.

17. The Special Rapporteur requested to meet with a number of prisoners but was told only after a
considerable delay that these individuals had been transferred in April 2005 to a newly established facility,
Qushui Prison. Detainees interviewed at Drapchi prison requested absolute confidentiality.

VI. Qushui Prison (Visited on 27 November 2005)

18. Qushui prison is a new prison which was opened in April 2005. It has a male prison population of
over 300. Itis to this prison that a large number of former TAR prison detainees were transferred as part of
its reorganization. The Special Rapporteur was informed that Qushui prison is for very serious crimes (i.e.
sentences of over 15 years), and holds the principal criminal actors while accessories are held in Drapchi.



The Special Rapporteur was particularly concerned by reports that Tibetan monks held in this prison are
not allowed to pray and that in some cases are only allowed outside of their cells for 20 minutes per day.
Concern was also expressed by reports that prisoners cannot work nor exercise and that they have nothing
to read. Prisoners complained about the food, the extreme temperatures experienced in the cells during
the summer and winter months and a general feeling of weakness due to lack of exercise. Prisoners
transferred from Drapchi stated that basic conditions were better in Drapchi. In particular, that the prison
lacks proper work and recreation facilities for long term prisoners. The Special Rapporteur recommends
that in general: prisoners are provided with recreational activities; are allowed to conduct religious
worship; the temperature is adequately controlled, particularly in summer and winter months; and
that the quality of food is improved.

19. Due to time constraints (late arrival from Drapchi prison, strict working hours of prison staff), the
Special Rapporteur was able to interview only 3 out of a list of 10 prisoners whom he had wished to see.

20. Jigme Tenzin (Bangri Tsamtrul Rinpoche), aged 43, a lama and founder of an orphanage, was
arrested in August 1999 and later convicted of inciting splittism and sentenced to 15 years and seven
months imprisonment in a closed hearing by Lhasa Municipal Intermediate People’s Court in September
2000. His sentencing document lists evidence against him that includes meeting the Dalai Lama, accepting
a donation for the home from a foundation in India, and a business relationship with a Tibetan contractor
who lowered a Chinese flag and attempted to blow himself up in front of the Potala Palace in Lhasa in
August 1999. He acknowledged meeting the Dalai Lama, accepting the contribution, and knowing the
contractor, but he denied the charges against him and rejected the court’s portrayal of events. He told the
Special Rapporteur that the first five days of his detention was the most difficult period as he was
continuously interrogated night and day. He was held handcuffed with one hand behind his shoulder and
the other around his waist, and empty bottles were put in the spaces between his arms. His legs were
fettered, he was hooded and made to kneel on a low stool for 1.5 hours. The room where he was held was
dark and dirty and without natural sunlight. Regular interrogations continued over the following three
months. Most of the time he was wearing handcuffs and shackles, even when eating and sleeping.
Because of this and because he was afraid it was often hard to sleep. The police wanted him to confess for
the flag incident, as well as to having established the children’s home for political purposes. He was moved
to Gutsa for one year and then to Drapchi. In Gutsa he stayed together with either three to five persons in
a room which had a monitoring device. In his section there were only “political prisoners”. After 2000 his
treatment improved. He had access to a television, water when he wanted it, and had longer free time. He
was provided educational classes regarding the status of Tibet. After these classes he confessed as he did
not want to spend his “whole life” in prison, having already spent six years in prison. He complains of heart
disease and gall stones, for which he mostly treats with family-provided medication. His family visits him
once a month. He has no right to telephone but he can send letters to his wife. He complained of
monotony and boredom, having to spend most of his time in his room and not being allowed to pray. He
told the Special Rapporteur that the most serious criminals are locked up most of the time. He can,
however, go outside in the morning until noon. Since he has been convicted of a political crime,
possibly on the basis of information extracted by torture, the Special Rapporteur appeals to the
Government that he be released.

20. Lobsang Tsuitrim, aged 29, a monk. He was first detained on 8 November 1995. During
interrogations he was shocked with an electric baton all over his body, including on the face. In one
incident in Drapchi, on 4 May 1998, his arms and legs were tied together and he was beaten with a stick
(plastic with sand inside) in connection with a disagreement concerning the raising of flags. Since then he
has not been subjected to ill treatment, and is expected to be released in 2009. He pointed out that the
conditions at Drapchi were better than in Quishui Prison: the food is worse; he only has 20 minutes of free
time outside his cell a day; the temperatures inside in the summers are hot and very cold in the winter. In
either Drapchi or Qushui Prisons, he complained of boredom: the prisoners must sit in their cells, they
cannot pray though many are devoutly religious, nor can they work, practice sports, or have access to
reading material. Since he has been convicted of a political crime, possibly on the basis of
information extracted by torture, the Special Rapporteur appeals to the Government that he be
released.

21. Jigme Gyatsu. On 30 March 1996, he was arrested and beaten by the criminal investigation team.
He was subsequently sentenced to 15 years imprisonment and 5 years deprivation of political rights on 25
November 1996 by Lhasa Municipal Intermediate People’s Court for the crime of endangering national
security in connection with establishing an illegal organization. He told the Special Rapporteur that the ill



treatment was worst in Gutsa, where he stayed for one year and one month. Since the persons he was
charged together with had already confessed, he also decided to confess. He then was transferred to
Drapchi Prison in April 1997. In one incident in March 2004, he yelled out, “Long live the Dalai Lama,” for
which he was kicked and beaten, including with electric batons. The electric batons were used on his back
and chest with painful effect, and ceased once the Chief of Police came and stopped it. After this incident
his sentence was extended for an additional two years. He recalled that the general conditions in Drapchi
were better than in Quishi Prison: better food, the cells were better lit and ventilated, and the temperatures
inside were not as extreme in summers and winters. He can spend 3.5 hours per day outside of his cell.
Since he has been convicted of a political crime, possibly on the basis of information extracted by
torture, the Special Rapporteur appeals to the Government that he be released.
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